STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

LOCKHEED MARTI N | NFORNMATI ON
SYSTEMS,

Petiti oner,
Case No. 98-2570BI D

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent ,
and
SAGEM MORPHO, | NC.,

| nt ervenor.

N N N N N N N N N N N N N N N N N N

RECOMVENDED CORDER

Upon due notice, this cause cane on for formal hearing on
Sept enber 22-23, 1998, in Tall ahassee, Florida, before Ella Jane
P. Davis, a duly assigned Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: WIlliamE WIIlianms, Esquire
Timothy L. Strum Esquire
Huey, Quilday & Tucker, P.A.
Post O fice Box 1794
Tal | ahassee, Florida 32302

For Respondent: WIliam A Frieder, Esquire
Mel ease Jackson, Esquire
Departnent of Children
and Fam |y Services
1317 W newood Boul evard
Bui | ding 2, Room 204
Tal | ahassee, Florida 32399-0700






For Intervenor: W Robert Vezina, IIl, Esquire
Mary M Piccard, Esquire
Veni za, Lawence & Piscitelli, P.A
318 North Cal houn Street
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

Whet her the Departnment of Children and Fam |y Services
(FDCF) notice of intent to award the contract for RFP No. M-650TH
was contrary to the agency's rules or policies, or the proposal
specifications and whether the Petitioner established that FDCF s
deci sion was clearly erroneous, contrary to conpetition,
arbitrary or capricious.

PRELI M NARY STATEMENT

This case concerns a protest filed by Lockheed Martin
I nformati on Systens (Lockheed) in response to the Departnent of
Children and Fam |y Services' (FDCF' s) notice of intent to award
a contract to apparent |ow bidder Sagem Morpho, Inc. (Mrpho), as
a result of a request for proposal issued January 23, 1998,
Request For Proposal No. MF650TH (RFP), Automated Fi ngerprint
I dentification System (AFIS).

Lockheed conplied with all protest time frames, and the
cause was referred to the Division of Adm nistrative Hearings on
June 8, 1998. Morpho was granted | ntervenor status.

Pursuant to the parties' request, the disputed facts hearing
was not convened until Septenber 22-23, 1998. Petitioner
presented the oral testinony of Jayne Paris and had Exhibits 1-19

and 21-29, including two deposition transcripts, admtted in



evi dence. Respondent presented the oral testinony of Connie
Rei nhardt. Intervenor presented the oral testinony of Thomas
Ruggl es and Ri chard Wodar d.

A transcript was filed on Cctober 9, 1998. All parties
filed Proposed Recommended Orders on October 26, 1998, pursuant
to the extended period agreed upon at the close of the disputed
fact hearing.

On Cctober 28, 1998, Intervenor filed a Mdtion to Strike
par agr aphs 60-69 of Petitioner's Proposed Recommended Order which
addr essed whet her Morpho had nodified the terns and conditions of
the AFIS RFP and conditioned its prices in its proposal.
Petitioner's Response was filed Novenber 3, 1998. These notions
will be resolved within this Recomended O der

FI NDI NGS OF FACT

1. The parties' Joint Prehearing Stipulation specified, in
pertinent part, as follows:

E. ADM TTED FACTS

The followng facts are admtted by al
parties and will require no proof at hearing:

1. On or about January 23, 1998, the
Department issued RFP No. MF650TH ("t he
RFP"), Automated Fingerprint Identification
System (AFI'S). The purpose of the RFP was to
solicit proposals fromaqualified proposers to
desi gn, devel op and i npl enent an aut onmat ed
fingerprint identification system or AFIS,
and to procure a statew de fingerprint
identification capability for applicants and
reci pients of public assistance.



2. The RFP was subsequently anmended by
Addenduns 1, 2, 3, and 4 dated February 18,
February 26, March 9, and March 16, 1998,
respectively.

3. Two vendors, Lockheed Martin and Sagem
Mor pho, subm tted proposals in response to
the RFP on March 23, 1998.

4. The Departnment posted notice of its
intent to award the contract described in the
RFP to Morpho on April 17, 1998.

5. On April 22, 1998, Lockheed Martin tinely
submtted a notice of intent to protest the
proposed award to Sagem Morpho, pursuant to
the ternms of the RFP and Section 120.57(3),

Fl ori da Statutes.

6. On May 1, 1998, Lockheed Martin filed its
Formal Witten Protest and Petition for
Formal Adm nistrative Proceedi ng.

7. Jayne Paris served as Procurenment Manager
for the AFI S RFP.

8. Conni e Reinhardt served as Project
Manager for the AFIS project.

F. AGREED UPON | SSUES OF LAW

The parties have agreed on the foll ow ng
i ssues of |aw

1. The Adm nistrative Law Judge shal
conduct a hearing pursuant to Section
120.57(3), Florida Statutes.

2. Al parties have standing to participate
in this proceeding.

G I SSUES OF FACT WHI CH REMAIN TO BE
LI TI GATED

The follow ng issues of fact remain to be
[itigated:

1. \Wether Mrpho's AFI S proposal was
responsive to the RFP



2. \Wet her Lockheed Martin's AFI S proposal
was responsive to the RFP

Lockheed Martin contends that the foll ow ng
additional facts remain to be litigated:

3. What the Departnent's policy is with
respect to eval uation of cost proposals on
RFPs.

4. Vet her and when the Departnent altered
its nethod of evaluating the AFI S cost
proposal s.

5. The reason the Departnent decided not to
use the cost proposal ranking and fatal
criteria checklist which had been previously
pr epar ed.

6. Wether the addenda to the RFP provided
suppl enental RFP instructions and

incorporated clarifications in response to
guestions submtted by potential proposers.

H I SSUES OF LAWVWH CH RENMAI N FOR
DETERM NATI ON BY THE JUDGE

The followi ng issues of law remain for
determ nation by the Court:

1. \Wether Mrpho's AFI S proposal was
materially responsive to the RFP

2. \Wet her Lockheed Martin's AFI S proposal
was materially responsive to the RFP

Lockheed Martin contends that the foll ow ng
additional issues of |law remain for
determ nation by the Judge:

3. \Whether any mnor irregularities waived
by the Departnment in evaluating and scoring
the AFI'S proposals net the definition of a
"mnor irregularity" under Rule 60A-
1.002(16), F. A C



4. \Wether the Departnent may alter its
proposal eval uati on nethods after proposals
have been received by it.

5. Wiether the Departnent's proposed award
of the AFIS contract to Morpho is contrary to
the Departnent's governing statutes, rules,
or policies, or the AFIS RFP specifications.

6. Wether the Adm nistrative Law Judge
shal | conduct a de novo proceedi ng pursuant
to Section 120.57(3), Florida Statutes, to
determ ne whet her the Departnent's proposed
action is contrary to its governing statutes,
rules, or policies, or the AFIS RFP

speci fications.
Lockheed's unilateral statenents of issues do not bind the
parties or the undersigned but are included so that the pending
Motion to Strike may be addressed in the Conclusions of Law,

i nfra.

2. At formal hearing, Petitioner Lockheed contended that
Mor pho' s proposal was not responsive to the RFP and that Lockheed
shoul d be awarded the contract. |Intervenor Mrpho contended that
its proposal was responsive and that Lockheed's proposal was not
responsi ve. FDCF contended that both proposals were responsive
and that the proposed final agency action to award the contract
to Morpho should be carried out.

3. The RFP solicited proposals fromqualified proposers to
desi gn, devel op and inpl enent an Autonated Fingerprint
| dentification System (AFIS) and to procure a statew de
fingerprint identification capability for applicants and

reci pients of public assistance. (Agreed Facts). AFISis



intended to support the client certification process for the
benefit prograns delivered through the Departnent's el ectronic
Benefits Transfer program (EBT). The current EBT prograns

i ncl ude Food Stanps, Tenporary Assistance to Needy Famlies --
Work and Gain Econom ¢ Sel f-Sufficiency (TANF-WAGES), and the
Ref uge Assi stance (RA) progranms. The Departnent had determ ned

that AFIS is the only acceptable bionetric technol ogy.

4. The RFP included the follow ng pertinent provisions:
1.1 Ceneral Provisions —

The procurenent process will provide for the
eval uation of proposals and sel ection of the
W nni ng proposal s according to applicable
state and federal [aws and adm nistrative
regul ations. Al responses received by the
cl osing deadline, unless determ ned to be
non-responsive will be evaluated by an

eval uation team (Exhibit P-1. pp. 66-67).

1.2 Statenent of Purpose

The objective of this Request for Proposals
(RFP) is to obtain proposals fromqualified
proposers to design, devel op and i npl enent
the AFIS in accordance with the requirenents
defined in Section B of this RFP. FDCF
intends to procure a statew de fingerprint
identification capability for applicants and
reci pients of public assistance prograns as
stated above. Through this conpetitive
solicitation, the FDCF desires to obtain a
conprehensive identification service which
represents the best value for the state, and
whi ch provides all hardware, (with the
exception of existing admnistrative
termnals as discussed in RFP Section B
subsection 6), software, communi cations

net wor ks, central site operations, term nal
operations training, systemadmnistration



training, operational support, maintenance,
and other services. State personnel wll be
utilized to operate the systenl s inmaging,
fraud investigation, and adm nistrative

wor kstations |ocated at state facilities.

The systemw || include a central
identification systemto maintain fingerprint
and phot ographic identification records and
performduplicate fingerprint record search
and verification. It wll also include

wor kstations for creation of the fingerprint
and photo identification records and for
support of adm nistrative and fraud

i nvestigation activities.



1.3 Evaluation of Technical Proposals
1.3.1 Part A Fatal Criteria

Failure to conply with all Fatal Criteria
wi |l render a proposal non-responsive and
ineligible for further evaluation. For a
list of Fatal Criteria, see Appendi x Xl X
Any technical proposal that is inconplete,
non-r esponsi ve, contains cost or pricing
data, or in which there are significant

i nconsi stencies or inaccuracies wll be
rejected by the FDCF. No points wll be
awar ded for conplying with the Fatal
Criteria.

1.7 Acceptance of Proposals

Untinmely proposals will be rejected as
unr esponsi ve.

Al'l responsive proposals tinely submtted
w Il be evaluated. No proposed changes to
the terns and conditions set out in this RFP
its appendi ces and any addenda will be
accepted and subm ssion of a proposal which
purports to do so will make the proposal non-
responsive. The FDCF may wai ve m nor
irregularities, but need not do so.

Where the FDCF waives mnor irregularities,

such waiver shall in no way nodify the RFP

requi renents or excuse the proposer fromful
conpliance with the RFP specifications and

ot her contract requirenents if the proposer
is awarded the contract.

* * %

The FDCF reserves the right to reject any or
all proposals, cancel the RFP, or waive m nor
irregularities when to do so would be in the
best interest of the State of Florida. M nor
irregularities are those which will not, in

t he opi nion of the contact person, have
significant adverse effect on overal
conpetition, cost or performance.
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2. Proposal Format

The proposal shoul d be prepared concisely and
econom cally, providing a straightforward
description of services to be provided and
capabilities to satisfy the requirenents of
this RFP. Enphasis should be on conpl et eness
and clarity of content. |In order to expedite
the eval uation of proposals, it is essential

t hat proposers follow the format and

i nstructions contained herein. For purposes
of this section, the terns "shall, wll and
must" are intended to identify itens that are
required to be submtted as part of the
proposal. Failure to conmply with all such
requi renments will result in the proposal
being rejected as non-responsi ve.

3.3 Tab 3. Transmttal Letter

Each copy of the proposal nust include a
transmttal letter in the formof a standard
busi ness letter and nust be signed by an

i ndi vidual authorized to legally bind the
proposer. It shall include at a m ni num

* * %

2. A statenent indicating that the proposer
and any proposed subcontractors are
corporations or other legal entities and that
each satisfied all licensing requirenents of
state or federal law and that they are

aut hori zed to do business within the State of
Florida. Al subcontractors nust be

i dentifi ed.

3. A statenent indicating the percentage of
work to be done by the proposer and by each
subcontractor as neasured by the percentage
of total proposed price.

4. A statenent identifying the proposer's

and any proposed subcontractor's federal tax
identification nunber(s).

12



3.12 Tab 11. Technical Proposal: Corporate
Qualifications

: This section nmust also identify and
descrlbe the corporate capabilities of any
proposed subcontractors and nust incl ude
three (3) references for each subcontractor
i ncl udi ng nanes, addresses, and tel ephone
nunbers, and a description of the services
whi ch are being provided. Subcontractors not
identified in the proposal will not be
permtted to performany work under any
contract which results fromthe RFP

4. Cost Proposed Format

The followng information is intended to
provi de proposers with instructions and a
format for submtting cost quotations. Cost
guot ati ons nmust be submtted using the

provi ded pricing schedul es. Responses that
do not provide cost proposals in the required

format wll be rejected. Unless otherw se
noted, the costs quoted shall apply for the
entire termof the contact. Proposers are
encouraged to identify neans to reduce the
cost of AFIS services in Florida. As part of
the cost proposal, proposers should identify
cost reduction factors, the rationale for
costs savings, and any options in service

t hat woul d produce such cost savings.

In order to assess FDCF options, proposers
are requested to submt AFIS systemcosts in
two ways—as a bundled price per add
transaction and as an unbundl ed price. The
sel ection of the contract pricing nethod—
ei ther bundl ed or unbundl ed—shall be at the
sol e discretion of the FDCF

The FDCF w || not nmake any corrections to
arithnetic or other errors in the cost
proposal. Al nunbers submtted wll be
assuned by the FDCF to be accurate even if an
error appears |likely. Proposers are
cautioned to assure the accuracy of any
anounts submtted because they will be held
to the anobunts which appear in the cost
proposal throughout the term of any contract

13



which results fromthis RFP as well as any
extension or renewal s of that contract.

5. The RFP provided blank pricing schedules in the required
format for submtting bundl ed and unbundl ed proposals. The RFP
requi red proposers to submt prices based on alternative bundl ed
and unbundl ed net hods.

6. Under the first nmethod, proposers were to provide one
unp sum price per record added to the AFI S database. An "add"
is the function by which a fingerprint inmage is programred into
the conputer and no match is found, indicating that fingerprint
is not already in the system Under that nethod, the provider
was to be paid based on the nunmber of fingerprints added to the
dat abase. (Schedul es 1A and 1B)

7. Under the second nethod, proposers were to provide a
price per add, a price per inquiry (when the system searches the
exi sting database), and prices for all hardware, broken down by
type of hardware. This is called unbundled pricing. (Schedules
2A and 2B).

8. As to unbundled pricing, the RFP specifically provided:

Proposers mnust al so provide unbundl ed pricing
under the two conmuni cati ons network
assunptions. Unbundled pricing includes a
unit price per record added to the database,
a unit price per workstation, and a unit
price per printer. The cost of system

devel opnent, inplenentati on and operations
must be reflected in the unit prices per add
or inquiry.

9. Schedule 3 applied to a POS Verification Study.

14



10. The RFP also required a way to resol ve snudged print
identifications:

5.3.7. ldentification Searching

c) Woirkstations nust provide the capability
to launch identification search transactions
using selected client records with or wthout
m nuti ae editing.

11. The RFP al so required proposers to submt a thunb print
opti on:
Option to Add Thunb Prints

: The departnent is al so considering the
option of capturing and storing both thunb
prints, in addition to both index fingers,

for each applicant household nenber required
to comply. In order to help the departnent
assess this option, the proposer shal

provide an increnental price per record added
to the database. . . There is no guarantee
that the departnment wll exercise the option
to capture and store thunb prints. However
shoul d the departnent decide to exercise this
option, the successful proposer's system nust
be capabl e of supporting this option.

12. The proposer was to provide the increnental price to
capture and store thunb prints in Schedul e 4.

13. The RFP required proposers to submt a technical
proposal and a separate seal ed cost proposal.

14. The RFP contenpl ated FDCF doi ng a conpl et eness revi ew
against the "Fatal Criteria" provided in the RFP before the
agency technically evaluated the proposals. The RFP presuned
t hat those proposals which failed the conpl eteness review woul d
not be technically evaluated. No points were to be assigned via

t he conpl eteness review. The RFP al so contenplated that the cost

15



proposal s woul d remain seal ed unless, and until, a proposer had
passed the technical evaluation with at |east 400 points.

15. The evaluation systemset out in the RFP provided for
ranki ng proposal s based on 600 possible points for the technical
proposal s and 400 possible points for the cost proposals. Any
score |l ess than 400 points on the technical proposal would nean

t he proposer could not be evaluated for cost.

16. On March 23, 1998, the day of submttal, the technical
responses were opened by Jayne Paris. She was FDCF' s Procurenent
Manager and contact person for this RFP. In doing the
conpl eteness review, Ms. Paris conpared the technical proposals
with the Fatal Criteria checklist for conpleteness. She also
revi ewed each proposer's Suppl enental Proposal Sheet for
conpl eteness and to be sure each proposer had prom sed conpli ance
with all RFP requirenents. She also reviewed each proposer's
transmttal letter to be sure neither proposer intended to
deviate fromthe RFP requirenents. This conpl eteness revi ew was
w tnessed by Project Director, Connie Reinhardt, to assure the
integrity and accuracy of the process.

17. Although a consultant's checklist geared to federal
contract review of cost proposal conpliance was in the contract
file which FDCF is required to nmaintain on every project, this
checklist was only a suggestion which FDCF had rejected and had

not included in the RFP. Ms. Paris did not apply it.
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18. Both Morpho and Lockheed used conditional |anguage in
their respective transmttal letters.

19. Morpho's transmttal letter stated, "In the event that
these stated requirenents and assunptions are subsequently
altered by the issuing agency, or are proved [sic] to be invalid
due to actual experience, Sagem Mrpho, Inc. reserves the right
to make appropriate nodifications to its scheduling or pricing."

Lockheed asserts that by this | anguage Morpho attenpted to change

the ternms of the RFP, condition Mrpho's prices, and include
"pricing information" contrary to the RFP.

20. The RFP required that each proposer identify inits
transmttal letter all proposed subcontractors by name, corporate
status, eligibility through |icensure for state projects, the
percent age of subcontract work each subcontractor woul d be doing,
and federal tax identification nunber, and al so provide three
references for each contractor. It also provided that any
subcontractors not identified by the proposer could not work on
the contract. Lockheed's transmttal letter did not propose any
subcontractors. It merely stated that Lockheed anticipated the
need for a mai ntenance subcontractor beginning in June 1999,
approximately 13 nonths after the start of the contract, and that
Lockheed anticipated submtting a request for approval of a
subcontractor by March 1999. Lockheed stated as its reason for

t he absence of subcontractor information that waiting until June

17



1999 woul d result in selection of a subcontractor that would
provi de the service | evels demanded by Lockheed and FDCF

21. FDCF concedes that if a proposer intended to deviate
fromthe RFP requirenents, i.e. if the transmttal letter created
a significant variance fromthe RFP specifications, that variance
woul d have rendered that proposal substantively unresponsive at
the conpl eteness review, and no further evaluation of that
proposal should have taken place. (TR-133; Exhibits P-2; P-3;

DCF' s PRO at page 7)

22. However, in her initial conpleteness review of the
respective proposals for the Fatal Criteria, signed nanagenent
summary material checklist, and transmttal letter, Ms. Paris, in
fact, only considered whether all necessary parts of each
proposer's response were included. The Fatal Criteria only
applied to the technical response. M. Paris deferred
consideration of the content or effect of each proposer's
"extraneous | anguage" related in Findings of Fact 18-20 to the
subsequent technical and cost evaluations. Therefore, Lockheed
and Morpho were treated equally at the conpl eteness review,
because neither was disqualified as non-responsive nor docked any
points on the basis of their respective transmttal letters.

23. Ms. Paris' reason for not finding the transmttal
| etters unresponsi ve was apparently based at that stage on

Section 1.7 of the RFP, which would hold the proposer to the RFP
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specifications despite waivers of irregularities.

24. The next day, March 24, 1998, Ms. Paris provided the
techni cal evaluation teamw th Sections | and Il1l of an
Eval uati on Manual, which included the introduction and the
substantive Evaluation Criteria Parts CK M. Paris also
conducted a training session during which she provided a briefing
on the evaluation process and instructions to the eval uation team
menbers.

25. The evaluation teamwas to evaluate only the technica
merit of each proposal. Sections Il and IV of the Eval uation
Manual , which had been prepared for FDCF by outside consultants,
were renoved before the manual was distributed to the eval uation
team on the basis that these sections were cost-related and the
techni cal eval uation team nenbers, whose duties did not include
consi deration of cost, were not to use them

26. The technical evaluation team nenbers individually and
i ndependent|ly eval uated the technical portion of each proposal
and scored each technical response using a scale of 0 to 4

points, as instructed in Part | of the Evaluation Manual. Wth

t he exception of questions requiring a "yes" or "no" answer,
scores were assigned as foll ows:

0 = no val ue; proposer denonstrated no capability to satisfy
the Departnent's needs, ignored this area, or has so poorly
descri bed the proposal for this criteria that understanding it is

not possi bl e.
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1 = poor; proposer denonstrated little or no direct
capability to satisfy the Departnent's needs, or has not covered
this area, but there is sone indication of margi nal capability.

2 = acceptabl e; proposer denonstrated adequate capability to
satisfy the departnent’'s needs

3 = good; proposer denonstrated nore than just adequate
capability and good approach to satisfy the Departnent's needs.

4 = superior; proposer denonstrated excellent capability and
an out standi ng approach to satisfy the Departnent's needs.

This scoring concept conports with the RFP, pp 67-68.

27. A proposer had to receive a mninmmscore of 400
techni cal points before FDCF woul d open, review, and rank that
proposer's cost proposal. FDCF determ ned that both Petitioner
and Intervenor nmet this requirenment. Morpho received 582. 99
poi nts out of a possible 600 points. Lockheed received 559. 88
poi nts.

28. Under the scoring system neither the Fatal Criteria
nor the managenment summary were entitled to any points, so
nei t her proposer was scored any points on those bases during the
t echni cal eval uati on.

29. "Mnutiae editing" is the process of correcting
m sinformation details in an original fingerprint inmage which is
snmudged. Under Section 5.3.7 of the RFP, the systenis
wor kst ations were required to have the capability to | aunch

identification searches of fingerprint inmages "with or w thout
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mnutiae editing." Mrpho' s systemas proposed can | aunch a
search and find a match after mnituae editing. Lockheed's
system coul d search, but its proposal candidly admtted that the
Lockheed system could not match prints after mnutiae editing.
FDCF wai ved this technical problemwth Lockheed' s proposed
systemas an "immterial irregularity"” because the RFP expressly
provi ded that proposers would be bound by the terns of the RFP

30. The RFP required submttal of a thumb print option but
reserved the right of FDCF to unilaterally exercise the option
Lockheed subm tted Schedule 4, providing for the thunb print
identification option, quoting a cost of $0. However, Lockheed
conditioned that $0 quote on FDCF accepting Lockheed' s proposal
at the tinme of the initial contract. Mrpho did not submt any
Schedul e 4, and Morpho's technical proposal shows this om ssion
was probably inadvertent. FDCF waived as "immaterial" Lockheed' s
extraneous | anguage conditioning the thunb print optioninits
proposal and |i kew se waived Mrpho's conplete failure to submt
a Schedule 4 for the thunb print option pursuant to the RFP

31. The optional thunb print function had no inpact on
ultimate scoring of the respective proposals because no val ue was
assigned to it.

32. FDCF has taken the position that since the technical
eval uation teamdid not consider either proposal to be
technically "nonresponsive,” then all flaws or om ssions were

properly wai ved.
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33. The cost proposals remained sealed until after the
techni cal proposals were scored by the technical evaluation team

34. At formal hearing, FDCF personnel testified that it was
never FDCF' s intent to enter into a contract for the thunb print
option at the tinme of the initial contract and that the thunb
print option was purely for future informational purposes.

35. The RFP used mandatory | anguage to ensure that cost
proposal s would be submtted in two ways -- a bundl ed price and
an unbundl ed price. The bundl ed and unbundl ed pricing schedul es
were nmutual ly exclusive, and the point systemset up in the RFP
assigned equal weight to the scoring of the bundl ed and unbundl ed
price schedules. FDCF reserved the unilateral right to sel ect

ei ther bundl ed or unbundled pricing as its procurenent nethod.

36. Cost proposals were to be scored using a formula which
conpared each proposer's price to the |lowest price proposal. O
the 400 points possible for cost proposals, 195 points were
allocated by the RFP to the bundl ed pricing schedul es (Schedul es
1A and 1B), 195 points were allocated to the unbundl ed pricing
schedul es (Schedul es 2A and 2B), and 10 points were allocated to
the POS Verification Study (Schedule 3).

37. The RFP clearly indicated that both bundl ed and
unbundl ed prices were required to be submtted on the provided
Schedul e format "in order to assess FDCF options."

38. FDCF did not decide until after scoring the cost
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proposal s and i medi ately before it was ready to post the Notice
of Intent to Award to Morpho, that it would elect to contract
based on the bundled cost proposals. Up until that nonent, the
bundl ed and unbundl ed price schedul es had sonme significance to
FDCF, if only for flexibility in procurenent.

39. The RFP specified that FDCF woul d not own any of the
equi pnent (hardware) for which it was seeking single unit prices
in the unbundl ed schedul es.

40. Nonet hel ess, on the unbundl ed pricing schedul es
provided in the RFP, proposers were required to provide an
unbundl ed unit price per workstation and unit price per printer.

41. On Schedul es 2A and 2B, "Unbundled Pricing,"” Mrpho did
not provide an entry in dollars and cents for fraud workstation

printers or adm nistrative workstation printers. Rather,

Mor pho' s schedul e inserted in those spaces, "included in w's
(workstation) price" or "included above."

42. Lockheed al so had sone extraneous | anguage on one of
its schedul es as opposed to just a dollar anobunt, but cost
br eakout was cl ear.

43. Morpho considered the printers part of the imaging and
fraud investigati on workstations because the RFP required a
dedi cated printer for each workstation and the RFP specified FDCF
woul d not own or maintain any hardware.

44, Ms. Paris reviewed each cost proposal for conpliance
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with Section C of the RFP. She was concerned about whet her
Mor pho' s "unbundl ed" schedul es conplied with the RFP

45. The RFP defined waiveable "mnor irregularities" as
"those which wll not, in the opinion of the contact person, have
significant adverse effect on the overall conpetition, cost or
per f or mance. "

46. Upon advi ce of her supervisor, Connie Reinhardt, and
FDCF' s CGeneral Counsel, Ms. Paris determ ned both proposals to be
responsi ve, and substituted a price of "zero" in the questionable
spaces on Morpho's "unbundl ed" schedul es, despite the absence of
a pricing break-out between the fraud workstations and printers
or between the adm nistrative workstations and printers on
Mor pho' s "unbundl ed" schedul es.

47. Ms. Paris conceded that she was never referred to Rule
68-1.001(16) Florida Administrative Code,! which defines "minor

irregularity” in terns of effect on cost.

48. Ms. Paris was told that only itens which had an effect
on the overall scores of the respondi ng proposers' cost proposals
could not be wai ved.

49. The cost proposals were not eval uated and scored
subj ectively as the technical proposals had been. No Fatal
Criteria applied to this third review phase. Scoring was to be
based on a purely mathematical fornula devised prior to
distributing the RFP. The RFP drafters had contenpl ated ranki ng

the respective cost proposals by sinply inserting the dollar
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val ues each proposer placed on the unbundled unit price list into
a conput er program

50. M. Paris attenpted to rank the cost proposals. To
assure the integrity of the process, Chris Haggard, Autonmation
Speci alist, physically entered cost proposal figures into the
conputer program M. Paris instructed himto ignore any
"extraneous | anguage" on the schedul es of both proposers.

51. The conputer programwould not accept the "zeros"

i nserted by FDCF

52. Wthout any substitutions by Ms. Paris, Mrpho had bid
"zero" in the space indicating there would be no charge for the
unbundl ed unit price per inquiry, thereby intending to signify
that there would be no charge for this function. The record does
not suggest that this proper use of "zero" had any effect on the
conput er program

53. Ms. Reinhardt viewed the problemw th FDCF s i nputed
zero conponents as a purely technical problemw th the conputer
program and not an "irregularity" under the RFP. The conputer
program was adj usted to accommodate the inputed zeroes and
produce a spreadsheet.

54. On unbundled Item 14, FDCF ranked Morpho with a score
of one and Lockheed with 15, the maximum On Item 15, the fraud
wor kst ation col or printer, Mrpho was ranked 15 and Lockheed was
ranked zero. On Item 16, the adm nistrati on workstation, Mrpho

was ranked three; Lockheed was ranked 15. On Item 17, the
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adm ni stration workstation printer, Mrpho was ranked 15 and
Lockheed was ranked zero.

55. Pursuant to the adjusted spreadsheet, Morpho received a
score of 343 for its cost proposal, and Lockheed received a score
of 240. Even if Mrpho had received zero points for the printers
and work stations (lines 14-17 of the Unbundl ed Schedul es), and
i f Lockheed had received the maxi mum nunber of points avail able
on these itens, Mrpho still would have received the higher score
for its cost proposal.

56. At the disputed fact hearing, FDCF gave as its
justification for inputing "zero" for bundling | anguage in
Mor pho' s "unbundl ed" schedul es the foll owi ng reasoni ng: because
FDCF had requested unbundl ed prices purely for future contracts,
not the contract to arise out of this RFP, for informational
pur poses, or for a cost benefit analysis for state budget
pur poses; because the RFP specified that FDCF woul d neither own
nor maintain any of the hardware proposed for this RFP;, because
Morpho's failure to conformto the unbundl ed price format was not
“irregular" if Mdrpho did not sell printers independently and
Mor pho used the unbundl ed schedul es in a manner consistent with
Mor pho' s offer; because the zero inputed by FDCF reflected
accurately the integrated costs in effect; because Mdirpho was not
charging separately for the printers; because FDCF' s insertion of
"zero" constituted no unfair econom c advantage to Morpho; and

finally, because having chosen the bundl ed option, FDCF believed
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t he Morpho proposal wll save a great deal of nobney and
"represent the best value for the state."?

57. The RFP specified that the successful proposer woul d be
responsi bl e for the "cost of system devel opnent, inplenentation,
and operations" for the contract termas well as any extensions
and include that cost in either the unbundled unit price per
record added (per add) or the price per inquiry (per inquiry) in
Schedul es 2A and 2B. There is no RFP requirenent that the
mai nt enance portion be "unbundl ed" further. "Cost of
operations" nmeant "cost of maintenance."”

58. According to R chard Wodard, who was responsible for
t he Morpho cost proposal, including Item9, Mrpho's price per
add of $6.70 on Schedul e 2A included $.80 for nmaintenance.

59. However, at formal hearing, Lockheed elicited from
Ms. Paris testinony that even though Morpho had indicated that
mai nt enance was not included in its unbundl ed schedul es, FDCF had
deci ded to hold Morpho to the prices shown in their per add or
per inquiry line item (TR 61), and that because of Mrpho's own
extra schedul e attached to the bottom of unbundl ed pricing
Schedul e 2A, Morpho's nai ntenance price over 5 years could be
cal cul ated on current mai ntenance prices. (TR-62) Wen the
prices are cal cul ated mathematically over the life of the
contract they do not correspond to the $.80 per add testified to
by M. Wodard.?

60. Morpho's mai ntenance cost schedul e and the provisions
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wi thin Mrpho's "Comments on Unbundl ed Pricing” indicated that
only 12 nonths of warranty were included with the equi pnment
identified in Mrpho' s unbundled pricing schedules and that after
12 nont hs, mai ntenance contracts woul d be negotiated. FDCF
ignored this as "extraneous | anguage,” and did not consider it to
be a material irregularity.

61. The Morpho bundl ed cost proposal was cal cul ated on an
average of 2.2 persons per file who would require finger inmaging
and matchi ng. Mrpho asserted that these cal cul ati ons had been
made on a "worst case scenario" based on RFP Addendum 3's
specification that

an actual nunber cannot be provided. It is expected
that | ess than 2.2 persons per case will be printed.
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Lockheed sel ected a nunber |less than 2.2 per file, and asserted

t hat Morpho's "worst case" scenario is, in effect, a "best case"
scenari o because the higher the nunber of prints, the | ess Mrpho
can afford to charge per add; that by selecting the 2.2, Mrpho
has materially failed to conply with the RFP specification which
estimated | ess than 2.2 persons per file, and that because Morpho
al so inserted the extraneous | anguage in its transmttal letter
as set out in Finding of Fact 19, supra., Mrpho's proposal not
only varied the express terns of the RFP by the use of "2.2" but
al so included "pricing information" in its transmttal letter and
conditioned its prices on the potentially fal se assunptions
stated or on a figure greater than a figure "less than 2.2," as
required by the RFP

CONCLUSI ONS OF LAW

62. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Sections 120.57(1) and (3), Florida Statutes.

63. Al parties have standing in this cause.

64. Al time frames were net by the Petitioner.

65. The duty to go forward and prove its position by a
preponderance of the evidence is upon Petitioner Lockheed.

66. Section 120.57(3) provides, in pertinent part:

Unl ess ot herwi se provided by statute, the burden of

proof shall rest with the party protesting the proposed

agency action. In a conpetitive-procurenent protest,

other than a rejection of all bids, the adm nistrative
| aw j udge shall conduct a de novo proceeding to
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determ ne whet her the agency's proposed action is

contrary to the agency's governing statutes, the

agency's rules or policies, or the bid or proposal

specifications. The standard of proof for such

proceedi ngs shall be whether the proposed agency action
was clearly erroneous, contrary to conpetition,

arbitrary, or capricious.

69. An agency action is clearly "erroneous" if it results
from substantial procedural error or a clear m sapplication of
the law or is contrary to the clear weight of the evidence.

Bl ack's Law Dictionary 228 (5th Ed. 1979).

70. "A capricious action is one which is taken w thout

t hought or reason or irrationally. An arbitrary decision is one

not supported by facts or logic, or despotic.”" Agrico Chem cal

Co. v. State Departnent of Environnental Regul ation, 365 So. 2d

759, 763 (Fla. 1st DCA 1978), cert. den, 376 So. 2d 74 (Fla.
1979).

71. "Contrary to conpetition” is best understood by its
pl ai n and obvi ous neaning, i.e., against or in opposition to
conpetition. "The purpose of the conpetitive bidding process is
to secure fair conpetition on equal terns to all bidders by
affording an opportunity for an exact conparison of bids." Harry

Pepper and Associates, Inc. v. Gty of Cape Coral, 352 So. 2d

1190 (Fla. 2nd DCA 1977) (enphasis supplied).

72. Intervenor's Mdtion to Strike Paragraphs 60-69 of
Petitioner's Proposed Recommended Order was based on Mrpho's
assertion that a) Lockheed' s position statenent in the Prehearing

Stipulation was expressly limted so as to renove from
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consideration the issue of whether or not Morpho nodified the
terms and conditions of the AFIS RFP and conditioned its prices
inits proposal, an issue clearly raised in the original
Petition; and that b) Lockheed did not present evidence on this
i ssue at formal hearing.

73. | conclude that this cause can only be resol ved upon
evi dence actually presented at formal hearing, but that if
evidence fits the category raised by Lockheed's protest of
Mor pho' s cost proposal's conpliance "with the cost proposal
format requirements and ot her substantive requirenents of the
RFP," then that evidence may be argued in the respective
proposal s of fact and conclusions of law. Al so, upon Finding of

Fact 1, supra, one would be hard put to say that a conditioned

cost proposal, if proven, is not an attack upon the cost proposal
itself. Likew se, the facts as found in Finding of Fact 1, as
well as the parties' opening statenents at the disputed fact
hearing clearly denonstrate no unfair surprise to the Agency and
| nt ervenor Morpho by Lockheed's assertions in paragraphs 60-69 of
Lockheed's Proposed Reconmended Order. The Motion to Strike is
deni ed.

74. However, | also conclude with regard to Paragraphs 60-
69 of Lockheed's Proposed Recommended Order, that Morpho's
interpretation of the RFP that it was free to base its
cal cul ations of the potential nunber of adds upon "2.2 persons

per file" is at |least as valid as Lockheed's decision to
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calculate on less than 2.2 persons per add. (See Finding of Fact
61). The RFP's specification stated that "an actual nunber
cannot be provided. It is expected that |less than 2.2 persons
per case will be printed,” is only an estimation. By definition
and function, RFPs permt nore fluidity of response than | TBs.
Lockheed's concern over Mrpho's interpretation of FDCF s
estimate, in the face of FDCF' s | ack of concern, is akin to the
under si gned' s wonderi ng why Lockheed elected to conmpute much of
its proposal on a seven-year contract instead of a five-year
contract, a fact that was never explained at the disputed fact

hearing but a fact which FDCF apparently al so found of no

consequence. Lockheed's protest on the isolated issue of "2. 2"
i's unnecessarily hypertechnical.

75. Throughout these proceedi ngs, FDCF has taken the
position that any om ssions or flaws of either proposer were
wai veable mnor irregularities, and although the reasons FDCF
advanced for this view have varied, FDCF has been consistent that
its overriding reasons are because the RFP specified the AFI S
contract would be a fixed price contract and the proposers woul d
be held to the dollar amounts stated in the respective cost
proposal s t hroughout the termof the contract, including any
extensions or renewals, none of the om ssions or flaws of either
proposer represented a detrinent to the State. Morpho, on the

ot her hand, asserted that its proposal's flaws, if any, were
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properly waiveable mnor irregularities, whereas the flaws Morpho
assigned to Lockheed' s proposal were major, substantive,

nonwai veabl e irregularities. Lockheed |ikew se asserted that
Lockheed's flaws, if any, were properly waiveabl e and Mrpho's

fl aws were nonwai veabl e.

76. This case hangs on what the words "shall, will, and
must” mean in this particular RFP, what constitutes a materi al
deviation fromthe specifications of the RFP, and how wai ver of
such terns affect cost and conpetitive bidding.

77. Courts favor an interpretation of bid contract
provi sions using the plain neaning of the words. Quesada v.

Director, Federal Enmergency Managenment Agency, 577 F. Supp. 695

(S.D. Fla. 1983), and Tropabest Foods, Inc. v. State, Departnent

of CGeneral Services, 493 So. 2d 50 (Fla. 1st DCA 1986). Conmon

sense suggests that a straight-forward anal ysis of bid | anguage
is always best, but not every failure of a proposer to adhere to
"shall, will, and nust" language is a fatal deviation. Sone can

be corrected by adjusting the points awarded. See Andahl Corp.

v. Dept. of H ghway Safety and Mdtor Vehicles, DOAH Case No. 95-

5382BI D (RO 1/ 29/ 96).
78. A variance is material only when it gives the bidder a
substanti al advantage over other bidders and restricts or stifles

conpetition. See Tropabest Foods, Inc. v. State of Florida,

Depart ment of Ceneral Services, supra. A bid containing a

materi al variance is unacceptable. The courts have applied two
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criteria to determ ne whether a variance i s substantial and hence

cannot be wai ved.

[Flirst, whether the affect of a waiver would be to
deprive the nmunicipality of its assurance that the
contract would be entered into, perforned and
guaranteed according to its specified requirenents, and
second, whether it is of such a nature that its waiver
woul d adversely affect conpetitive bidding by placing a



bi dder in a position of advantage over other bidders or
by ot herwi se underm ni ng the necessary common standard
of conpetition.

See Robi nson El ectrical Conpany, Inc. v. Dade County, 417 So. 2d

1032, 1034 (Fla. 3d DCA 1982) and Harry Pepper and Associ at es,

Inc. vs. Gty of Cape Coral, supra.

79. |If Morpho prevails, FDCF s waivers for Lockheed becone
nmoot, but the chronol ogy and accumul ati on of waivers for both
respondi ng proposers matters for assessing the affect of agency
action on the conpetitive bid process.

80. Morpho's general conditional |anguage in its
transmttal letter is boilerplate | anguage which is commonly used
to provide a hedge on future contract negotiations. In a flat-
price contract such isolated | anguage by itself has no ability to
change the terns of the RFP or relate significant cost or pricing
data, and FDCF was not arbitrary in letting it pass.

8l. FDCF's failure to immedi ately rul e Lockheed's proposal
materially unresponsive on the basis of its transmttal letter's
om ssion of subcontractor information mandated by the RFP was
clearly erroneous and contrary to conpetition. The om ssion
constituted a material deviation. Had other potential proposers
known FDCF woul d wai ve this RFP requirenent, they m ght have
subm tted proposals. Any bidder mght prefer to wait to qualify

its subcontractors until after getting the bid award. See North

Fl ori da Construction v. Pro-Steel Builders, Inc., DOAH Case No.

94-2353BI D (RO 6/13/94; FO 9/12/94). Requiring subcontractors
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and their eligibility to be in effect on the date proposals are
opened ensures conpetitive bidding objectives are net and
prevents unscrupul ous persons from mani pul ati ng the process to
their own advantage. Waiving this vital requirenent gave
Lockheed an unfair cost advantage over Mrpho and ot herwi se was
not in the best interests of the State because the RFP

requi renment had conceivably elimnated potential bidders who
coul d have conpeted had there been no such requirenent in the

RFP. E. M Watkins & Co. v. Board of Regents, 414 So. 2d 583

(Fla. 1st DCA 1982). More dangerous to the State's interest,
however, would be if Lockheed were to be awarded the bid and then
unabl e to perform because the RFP al so banned undi scl osed

contractors. See also Cty of OQpa Locka v. Trustees of the

Pl unbi ng I ndustry Pronotion Fund, 193 So. 2d 29 (Fla. 3d DCA

1996) .

82. FDCF's failure to rule materially unresponsive
Lockheed's inability to match prints after mnutiae editing and a
search was clearly erroneous. It also gave Lockheed an advant age
over Morpho because Mrpho had incurred costs in devel oping a
wor kabl e system and had conplied with the mandatory technica
| anguage of this RFP requirenent. It is disingenuous to suggest
the RFP did not specify that FDCF wanted this part of the total
systemto work. Waiving this mandatory RFP requirenment was
contrary to conpetition because in effect, it altered the RFP

requi renents after proposal subm ssion. There is no telling how
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many proposers FDCF m ght have had for its RFP if potenti al
proposers had known in advance that FDCF would throw out this
mandat ory requirenent.

83. Lockheed's | anguage conditioning the tine for
inplementing its thunb print option is a mnor irregularity in
the sane way as Morpho's transmittal |letter |anguage. However,
even though the technical thunb print option offered by Mrpho
woul d work, Morpho failed to submt Schedule 4 permtting a cost
anal ysis. Because Schedule 4 was not ranked for either
respondi ng proposer, Mrpho and FDCF have argued that waiving the
mandatory | anguage to submit an option constituted waiving only a
mnor irregularity. Mrpho's failure to submt Schedule 4 here

is not akin to the situation in Overstreet Paving v. Departnment

of Transportation, 608 So. 2d 851 (Fla. 2d DCA 1992), where a

proposer's subm tted docunent was |ost after bid opening by the
Agency and there was affirmative evidence that no conpetitive
advant age accrued from submtting the docunent. Herein, we have
a classic case of an inconplete proposal due to the proposer's
i nadvertence to include a required schedule. The situation is
not solveable in the Andahl node since it deals wth a mandatory
requi renent and neither respondi ng proposer was ranked.

84. Waiving the mandatory RFP requirenent to submt a thunb
print option, even though the RFP reserved to the Agency the
unilateral right to not exercise that option, anounted to

rejecting all bids and chills conpetitive bidding because there
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is no way for potential bidders to guess which RFP requirenents
are "really" mandatory.

85. An agency abuses its discretion when that agency does
not use the standards contained in the invitation to bid or
request for proposal in evaluating the various submttals, and
t he agency's decision would be arbitrary and caprici ous under

t hose circunmstances. Aurora Punp Division of General Signal

Conpany v. Gould Punps, Inc., 424 So. 2d 70 (Fla. 1st DCA 1982);

Eccel stron Properties Ltd. v. HRS, 11 FALR at 1184, 1195 (1989);

VWharton Investnment G oup, Inc. vs. HRS, 12 FALR 5001, 5008

(1990). Using inproper award factors, incorrect weighting of
criteria, and erroneous or inaccurate information in its
eval uation also constitutes arbitrary and capricious action by

FDCF. Dr. D.C. Courtney v. HRS, 12 FALR 2226 (1988).

86. Here, FDCF suggests that since it did not really want
the thunb print option anyway, it was free to waive that
mandatory requirenment after the proposals were opened, but that
position is contrary to conpetitive bidding, and true conpetitive
bidding is always in the State's best interest and "represents
t he best value for the State.

87. Let there may be no m sapprehensi on concerning the
foregoing conclusions with regard to FDCF s wai ver of the
mandatory thunmb print option requirenents. Agencies are able to
draft RFPs in order to legitimately acconplish what was done in

this case. Agencies that know they do not want a possible option
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at the present tinme, can a) omt that requirenent fromtheir RFP
or b) include the option in their RFP using perm ssive, rather

t han mandat ory, | anguage and provi de for
optional / bonus/additional points in the RFP ranking systemfor
proposers who choose to offer such a function, or c¢) include the
option in the RFP in mandatory | anguage, and if no proposals are
made, then elimnate the option fromthe RFP and reissue it

wi t hout the option. Any of these time-honored nethods woul d
encour age conpetitive bidding and all are reasonable for agencies

to pursue, but waiver of mandatory requirenents after opening of

proposals is neither fair nor reasonable.

88. FDCF's solution of correcting om ssions in Mrpho's
unbundl ed schedul es shoul d not be encouraged. The conpetitive
bid process will fail if vendors believe that agencies are free
to unilaterally change the dollar value on line itenms in
proposal s after opening.

89. The required schedules, specific RFP instructions, and
the problens with the original conputer program which arose from
FDCF' s substitution of zero on Mrpho's behalf clearly show that
the drafters intended the RFP to conpare bundl ed and unbundl ed
prices. However, since no decision to use the bundled price was
made until after the rankings, and since renoval of any
adj ustnrents FDCF nmade to Morpho's unbundl ed schedul es woul d not
alter Morpho's rank as apparent | ow bidder, the Andahl sol ution

of renoving any altered points scored by Mdrpho is reasonable

39



except for the discouraging nessage it sends to potenti al
proposers and the problem w th maintenance costs.

90. Morpho's extra mai ntenance cost schedul e and
conditional |anguage with regard to offering only initial 12
nmont h warranti es and subsequent negoti ation of maintenance
contracts constitute material irregularities in Mrpho's
proposal, but they are material irregularities which would be of
no real world consequence except for the mathenati cal
contradictions resulting therefrom The mathenati cal
contradictions constitute a "significant inconsistency” within
Mor pho' s proposal, which confuse what bottomline price Mrpho
actually is offering. Such a "significant inconsistency" by the

terms of the RFP, is fatal to Mrpho' s proposal.

91. \Wether the RFP standard (Finding of Fact 45) or Rule
16A-1.001(16)"'s definition (Finding of Fact 47) is applied, the
test of materiality in RFP conpliance is not just whether the
proposers' scores are affected but whether the cost to the Agency
is affected by a proposal's irregularities.

92. Accordingly, the only two proposals FDCF received were
each materially and substantively nonresponsive in one or nore
respects. In individual instances as related above, and by the
cunmul ative effect of so many waivers for both responding
proposers, FDCF's handling of this proposal evaluation, while

consci enci ous and innovative, has been contrary to conpetition.
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RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is
RECOMVENDED t hat the Florida Departnent of Children and

Famly Services enter a final order rejecting all proposals.
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DONE AND ENTERED t his 21st day of Decenber, 1998, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 21st day of Decenber, 1998.
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ENDNOTES

!/ Rule 68-1.001(16), Florida Administrative Code is not
contained in the RFP but applies to all conpetitive procurenents
under Chapter 283, Florida Statutes. It defines "m nor
irregularity" as

a variation fromthe | TB/RFP terns and conditions which
does not affect the price of the bid proposal or give

t he bidder or offeror an advantage or benefit not

enj oyed by other bidders or offerors or does not
adversely inpact the interest of the Agency

2/ Because FDCF has determined to exercise the option of

"bundl ed" pricing, as defined by the spreadsheet, the cost for
the system if it is awarded to Morpho, wll be | ess than one-
hal f of the cost of the systemif awarded to Lockheed and a 121%
difference in overall cost offer exists, and that difference wll
remai n constant regardl ess of the nunbers of transactions the
system perforns.

3/ If FDCF's adjusted spreadsheet is to be believed, the

di fference between the cost proposed by Lockheed under the
bundl ed option is 121% nore than the cost proposed by Mrpho, and
under that option, the difference would remain constant if
bundl ed prices are selected. However, under the terns of the
RFP, FDCF shoul d have been able to conpare the two options
adequately before making its choice "to bundle or not to

unbundl e."” The mat hemati cal di screpancies pointed out by
Lockheed constitute a material flaw in Mrpho's proposal that
affects Morpho's "bottomline."
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 10
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.



